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FACTSHEET

TITLE: SPECIAL PERMIT NO. 2039, requested by A.
Michael Alesio on behalf of Mesal Enterprises
(Valentino’s), for authority to sell alcoholic beverages for
consumption off the premises, on property located at
5240 South 48th Street.

STAFF RECOMMENDATION: Conditional approval.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 10/29/03 and 11/12/03
Administrative Action: 11/12/03

RECOMMENDATION: Conditional approval (5-3: Larson,
Bills-Strand, Marvin, Duvall and Steward voting ‘yes’;
Carlson, Taylor and Krieser voting ‘no’). 

FINDINGS OF FACT:  
1. The staff recommendation to approve this request for authority to sell alcoholic beverages for consumption off the

premises, with conditions, is based upon the “Analysis” as set forth on p.3-6, concluding that the proposed
mitigation plan includes several components that combine to provide adequate mitigation at this location.  These
include locating the area where alcohol is stored and the entrance door more than 100' from the adjacent
residential district, limiting the sale of alcohol between 6:00 a.m. to 10:00 p.m., and screening between this site
and the adjacent residential property. 

2. The applicant’s testimony is found on p.8-9, pointing out that the ordinance does allow for an “acceptable
mitigation plan”.  Moving the entrance door as part of the mitigation plan was done at an extra cost of $35,000.
The applicant agreed with all conditions of approval. 

3. Testimony in opposition by Carol Brown on behalf of the Lincoln Neighborhood Alliance is found on p.9, and the
record consists of a letter in opposition from three neighboring property owners (p.26-27). 

4. On October 29, 2003, a motion for approval, with conditions, failed 4-3 (Marvin, Duvall, Larson and Steward voting
‘yes’; Krieser, Taylor and Carlson voting ‘no’; Bills-Strand absent).  

5. On November 12, 2003, the Planning Commission agreed with the staff recommendation and voted 5-3 to
recommend conditional approval, as set forth in the staff report dated October 15, 2003 (Commissioners Carlson,
Taylor and Krieser dissenting).  

6. The Site Specific conditions of approval required to be completed prior to scheduling this application on the
Council agenda have been satisfied.  
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REVIEWED BY:__________________________ DATE: November 24, 2003
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for October 29, 2003 PLANNING COMMISSION MEETING

P.A.S.:  Special Permit #2039

PROPOSAL: A special permit to allow the sale of alcohol for consumption off the premises.

LOCATION: 5240 South 48th Street

CONCLUSION: The proposed mitigation plan includes several components that combine to
provide adequate mitigation at this location.  These include locating the area
where alcohol is stored and the entrance door more than 100' from the adjacent
residential district, limiting the sale of alcohol between 6:00 a.m. to 10:00 p.m,
and screening between this and the adjacent residential properties.  The territory
supervising manager, general store manger and any other supervisor assigned
to this store will take the Hospitality Council training program.

RECOMMENDATION: Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 1 and the remaining portion of Lot 2, Block 5, Woodland Terrace,
Lincoln, Lancaster County, Nebraska.

EXISTING ZONING: B-1 Local Business

EXISTING LAND USE: Commercial

SURROUNDING LAND USE AND ZONING:
North Commercial B-1
South Open Space/Highway 2
East Single-family Residential R-2
West Commercial/Office R-1, B-1

COMPREHENSIVE PLAN SPECIFICATIONS: The Comprehensive Plan designates Urban
Residential land uses for this site.

HISTORY: CZ#2873 - Approved February 3, 1995, changed the zoning on this site from R-2 to B-1.

Converted from A-2 Single-family to R-2 Residential with the approval of the 1979 Zoning Update.
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ANALYSIS:

OVERVIEW:

This is the site of a former restaurant which has been demolished.  A new facility containing a
convenience store, a take-out restaurant, and a service station is under construction.  This request is
for a special permit to allow the sale of alcoholic beverages for consumption off the premises for the
convenience store only.

The site is bounded by R-2 on the east, B-1 to the north, B-1 and R-1 to the west across South 48th

Street (the R-1 is a parking lot by special permit), and R-2 to the south which is Highway 2 right-of-way
and is only zoned for mapping purposes.  The licensed premises (the point from which the 100'
separation is measured) maintains a 100' separation to the west and south, but is less than 100' to the
R-2 to the east.  The term ‘licensed premises’ is a reference to the State liquor license which defines
the area where alcohol can be stored, sold or consumed.

The site plan shows approximately two-thirds of the convenience store falling within the 100' separation
- approximately one-third of the store, or the west 16', is more than 100' away.

1.  SPECIAL PERMIT REQUIREMENTS PER LINCOLN MUNICIPAL CODE (LMC) 27.63.685:
Alcoholic beverages may be sold for consumption off the premises in the B-1, B-3, H-1, H-2, H-3, H-4,
I-1 and I-3 zoning districts upon the approval of a special permit.  A special permit for such use may
be granted subject to the requirements of the respective districts, all applicable ordinances, and the
following conditions, which may be waived by the City Council:

(a)  Parking shall be in accordance with LMC Section 27.67.020.

The parking lot on this site is to be paved.  The number of spaces to be provided must comply
with the requirements of Lincoln Municipal Code (LMC) based upon uses, and will be reviewed
at the time of building permits.

(b)  The sale of alcoholic beverages for consumption on the premises shall not be
permitted without issuance of a permit under LMC Section 27.63.680 of this code.

The sale of alcohol for consumption on the premises has not been proposed, and a special
permit to allow it has not been requested.

©)  The licensed premises of any building approved for such activity must be located
no closer than 100 feet from a day care facility, a residential district or residential use,
or, if a lesser distance, must mitigate any adverse effects of the reduction in distance
through landscaping, screening, or other methods approved by the Planning Director.

The premises is located closer than 100' to a residential district, adjacent to the east. To
mitigate the lack of separation, the applicant has prepared a mitigation plan as part of the
application.
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Key components of the plan include:

1.  This building is unique in that the western 16' of the building is more than 100' from
the adjacent R-2.  The applicant is proposing to locate the alcohol display cases and the
entrance door in this part of the store.  This is similar to a previous special permit where
the entire building did not maintain an adequate separation, but where the licensed
premises was confined to a portion of the building that did provide 100' of separation.
The internal barrier was provided by an interior wall.  In this instance however, the
applicant is not proposing to build an interior wall for separation.

The entrance door and the interior layout of the convenience store generally confine the
areas where alcohol will be handled to those that are more than 100' away from the R-2.
There are two exceptions.  One will be at the time of time purchase, as the cashier island
is located in a part of the store that is less than 100' from R-2.  The other is when
customers are shopping for other items or leave the store to get in their vehicles.    

2.  A screen consisting of a 6'-high cedar privacy fence at the east property line along
with nine new trees being planted is shown.  It is noted that in the second paragraph of
Section 3 of the mitigation plan that a 6'-4" high fence is to be constructed.  However, a
6' high fence is the maximum allowed and the plan must be revised to state this.  The
plan goes on to discuss the applicant’s willingness to construct an 8' high fence.
However, it is correctly noted that it exceeds the maximum height allowed in this zoning
district, and would require a waiver from the Board of Zoning Appeals to be allowed.

3.  Nine trees are shown being planted along the east property line.  To enhance the
screening effect, a 50-50 mix of evergreen and deciduous trees would provide better
year-around screening.  Also, planting larger trees to begin with will provide immediate
screening.  The size of the trees being planted should be a minimum of 2 ½" caliper.

4.  The plan notes that lighting has been designed to focus light under the gasoline island
canopy to minimize the amount of fugitive light spilling onto adjacent properties.  Canopy
lights are not subject to parking lot lighting design standards - but for this site they should
be.  The mitigation plan must be revised to state that the canopy lights will be installed
to comply with the parking lot design standards for lighting to ensure that light is
contained on site to the extent required by Design Standards.

(d)  Any lighting on the property shall be designed and erected in accordance with all
applicable lighting regulations and requirements.

Parking lot lighting must comply with the applicable City of Lincoln Design Standards for parking
lots.  As noted above, the mitigation plan notes that caution has been used in the  placement
of lighting under the gas pump canopy to focus the light where it is needed and away from
adjacent properties, but they should also be subject to the Design Standards.  
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(e)  Vehicle stacking for a drive-through window used as any part of the permitted
business operation shall not be located in any required building setback from a
residential district.

A drive-through window is not being proposed in conjunction with this facility or with the sale of
alcohol.

(f)  The use shall not have any amplified outside sound or noise source, including bells,
buzzers, pagers, microphones, or speakers within 150 feet of any residential district.
This shall not apply to sound sources audible only to the individual to whom they are
directed, such as personal pagers, beepers, or telephones.

No such devices are proposed with this special permit.

(g)  No access door to the business, including loading or unloading doors, shall face
any residential district if such doors are within 150 feet of the residential district.  This
shall not apply to emergency exit doors required by building or safety codes.  No door
facing a residential district shall be kept open during the operation of the
establishment.

The entrance door to the convenience store faces south and does not face a residential district.

(h)  Vehicular ingress and egress to and from the property shall be designed to avoid,
to the fullest extent possible as determined by the City Council, disruption of any
residential district.  Particular attention shall be given to avoiding designs that
encourage use of residential streets for access to the site instead of major streets.

Access to this site is from South 48th Street, and no residential streets are used to access this
site.

(i)  All other regulatory requirements for liquor sales shall apply, including licensing by
the state.

(j)  The City Council may consider any of the following as cause to revoke the special
permit approved under these regulations:

(1)  Revocation or cancellation of the liquor license for the specially permitted
premises; or

(2)  Repeated violations related to the operation of the permittee's business.

Planning Commission review and City Council approval is required for this use.
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2.  DEPARTMENT RESPONSES:

POLICE: The Police Department finds that the mitigation plan still shows the licensed premises to be
within 100' of a residence and a residential district. Based upon this distance the Police Department
is recommending denial.  The review goes on to state that they understand that the mitigation plan can
be approved at the discretion of the Planning Director.

PUBLIC WORKS: Public Works has no objection to this request.

CONDITIONS:

Site Specific:

1. After the applicant completes the following instructions and submits the documents and plans
to the Planning Department and the plans are found to be acceptable, the application will be
scheduled on the City Council's agenda:

1.1 Revise the mitigation plan to include a note that states the gas island canopy lights will
comply with City of Lincoln Design Standards for Parking Lot Lighting.

1.2 Revise the mitigation plan to note the screening fence will be 6' high.

1.3 Revise the mitigation plan and the landscape plan to include a planting schedule that
shows one-half the number of trees to be planted as upright junipers that exceed 6' in
height, planted in an alternating pattern with deciduous trees, and stating the minimum
size of the trees planted is 2 ½" caliper.

2. This approval permits the sale of alcohol for consumption off the premises at the convenience
store located at 5240 South 48th Street based upon the mitigation plan.

General:

3. Before receiving building permits:

3.1 The construction plans comply with the approved plans.

3.2 All required parking per LMC Section 27.67.020 must be provided.

Standard:

4. The following conditions are applicable to all requests:

4.1 Before occupying these structures all development and construction is to comply with the
approved plans.
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4.2 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements, and
similar matters.

4.3 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

4.4 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day period
may be extended up to six months by administrative amendment.  The clerk shall file a
copy of the resolution approving the special permit and the letter of acceptance with the
Register of Deeds, filling fees therefor to be paid in advance by the applicant.

Prepared by:

Brian Will, AICP
Planner
October 15, 2003

OWNER: SAM Properties
PO Box 83089
Lincoln, NE 68501 (402)434-9350

APPLICANT: Mesal Enterprises
PO Box 83089
Lincoln, NE  68501 (402)434-9350

CONTACT: A. Michael Alesio
PO Box 83089
Lincoln, NE  68501 (402)434-9350
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SPECIAL PERMIT NO. 2039

PUBLIC HEARING BEFORE PLANNING COMMISSION: October 29, 2003

Members present: Krieser, Taylor, Duvall, Carlson, Larson, Marvin and Steward; Bills-Strand absent.

Staff recommendation: Conditional approval.

Ex Parte Communications: None.

Proponents

1.  Mike Alesio, the applicant/owner, presented the application.  The retail part of this store will be next
to a Valentino’s carryout.  Val’s has a long history in the retail business in this community.  They have
been very mindful and they train their employees on the values and culture of their company.  They
employ 650 people full- and part-time.  The Valentino’s philosophy in management of the convenience
store separates them from competitors due to their attention to detail in cleanliness and enforcement
of rules in the community.  

2.  Allen Wachter of Valentino’s reviewed the site plan, with Highway 2 to the south.  The property is
currently zoned B-1 with R-2 zoning to the east.  The intent is for a car wash and convenience store with
four-island pump arrangement and a “Val’s To-Go” as tenant.  There is only one access in and out of
the site, on 48th Street.  Lighting plans will meet all city design standards.  They will construct a new
fence running the entire length of the east property line, establishing a walking distance from 160 to 250
feet from the residential property to the front door of the establishment.  They intend to supplement the
trees on the surrounding property with a full tree and landscaping plan.  One of the conditions of
approval recommends altering the mix of trees to improve the number of trees that would have an
evergreen quality and provide more screening year around.  The applicant met with all the neighbors
within 120' and acquired signed statements of understanding regarding the applicant’s intentions for
this property, including the request to sell off-sale beer.  They do not intend to license the “Val’s To-Go”
portion.  

As part of the mitigation plan, the applicant has agreed to limit hours of operation for the convenience
store from 6:00 a.m. to midnight.  The hours for beer sales will be limited to nothing past 10:00 p.m.
The beer cooler doors will be locked at that time.  There will be a separate cooler for beer with five
separate doors, and that will be the sole area for beer storage outside the 100' condition.  

All of the staff will receive training for responsible alcohol sales.  The applicant has every intention to
being a good neighbor with the 30 years that Mike Alesio has owned Valentino’s.  

Alesio further pointed out that the ordinance does allow for mitigation.  It also indicates that such other
requirements as the Planning Director may require can be imposed.  When he met with staff, he asked
what else he needed to do.  That is when he was asked to move his door beyond the 100' distance
from the residential property line.  This was done and it cost $35,000.  This is an indication of our
intention to try to comply with requests from the city as to a reasonable mitigation plan.  The statute
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does not have a complete ban on licenses within 100'.  It allows for an “acceptable mitigation plan”.
Alesio believes that he has gone the extra mile on this.  This location is in a commercial area.  The only
residences affected are those that abut the east property line of their establishment.  
Opposition

1.  Carol Brown, 2201 Elba Circle, testified in opposition on behalf of the Lincoln Neighborhood
Alliance, and requested that the Commission follow the code.  She suggested doing away with the
mitigation type issue in the code to clarify things more.  

Staff questions

Carlson noted that the staff report does not include a chart of the measurements.  Brian Will of Planning
staff acknowledged that he did not do one only because this property is adjacent to an R-2 district and
the site plan clearly delineates the 100' separation from residential to the east.  What would be
considered the licensed premises is the entirety of the convenience store.  The “Valentino’s To-Go” is
part of the same building but is not part of the licensed premises, so a good share of the convenience
store is actually within 100' of the residential district to the east.  He does not believe that any part of
this structure is within 100' of a residence; however, there are two other criteria – the residential district
and day care.  It is not 100' from a residential district.  

Response by the Applicant

Alesio asked the Commission to keep in mind that Valentino’s has been in the pizza business for a
long, long time and they know people can get beer in the grocery store.  This is not a moral issue.  This
is a question of mitigation and nuisance.  We know that if we are going to sell pizza and have the
opportunity to develop a piece of property, we would also like to sell beer if the customer chooses to
buy beer–it is not illegal.  We have moved the door 100' to have the actual display of the beer 100' from
the residential property line.  

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: October 29, 2003

Larson moved to approve the staff recommendation of conditional approval, seconded by Duvall.  
Larson believes that the off-sale beer is not an entirely undesirable thing.  We as the Planning
Commission need to take into consideration the character and the reputation of the applicants.  He
does not know how there would be any better reputation than the Valentino’s organization.  They have
been in business for 30-40 years and they have been great citizens.  

Taylor stated his belief that all laws have a moral or ethical foundation, but also we see in this
application that there is no outcry from the neighbors.  This has been properly mitigated.  There is not
the closeness of residential areas like we saw in the previous application (Special Permit No. 2002).
We don’t have the concern about Tabitha or the school students.  He cannot in good conscience vote
to deny this application based upon the information that he has, even though personally he does not
drink.  

Carlson stated that he will be voting against the motion.  Clearly, he agrees that Mr. Alesio is an
excellent citizen and great contributor to the community, as is Mr. Salem.  The issue is not morality or
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the applicant.  The issue is the potential for conflict.  The 100' separation is very important.  He does
not see that the potential for nuisance has been mitigated.

Marvin stated that he will get on the “slippery slope” of mitigation and vote in favor.  He believes we can
have a standard of 100' and that would be fine, but as the City Attorney has pointed out, we don’t have
that.  We have what some people might call “common sense” and this one seems different than the
other one (Special Permit No. 2002) to him.  

Steward stated that at the risk of looking inconsistent, he will vote in favor of this application.  What we
have had here are two back-to-back examples of why mitigation plans are important because we have
two distinctly different sites with distinctly different environmental characteristics.  We also have an
underlying circumstance -- a condition of one applicant doing everything possible to maximize the
mitigation and another applicant being blocked in for lack of early good planning so that there are very
few options other than to continue to try to get it approved as it was.  He believes that the most
important mitigation is the fact that any resident’s back door is further than 100', which satisfies the
condition which he thinks is more paramount than the district.  We only have it touching a residential
district on one quarter.  It seems that there are several distinctive characteristics to cause the mitigation
plan to be valid and he will vote to support it.  

Motion for conditional approval failed 4-3: Marvin, Duvall, Larson and Steward voting ‘yes’; Krieser,
Taylor and Carlson voting ‘no’; Bills-Strand absent.

Carlson moved to deny.  Motion died for lack of a second.  

This application is held over for continued public hearing and administrative action by the Planning
Commission on November 12, 2003.  

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: November 12, 2003

Members present: Larson, Carlson, Bills-Strand, Marvin, Duvall, Taylor, Krieser and Steward.

Staff recommendation: Conditional approval.

Ex Parte Communications: Taylor reported that he visited with a neighbor who had a concern about
children coming out of school in that area.  

Proponents

1.  Mike Alesio of Valentino’s testified on behalf of the applicant and agreed with the conditions for
approval.  He stated that he would not repeat the testimony he gave two weeks ago, but reiterated that
they moved the door of the premises beyond the 100' distance requirement.  Alesio stated that the
adjacent neighbors have all approved this and their garages abut the residential property line.  

There was no testimony in opposition.  
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ADMINISTRATIVE ACTION BY PLANNING COMMISSION: November 12, 2003

Larson moved to approve the staff recommendation of conditional approval, seconded by Duvall. 

Although absent at the last meeting when the public hearing on this application was held, Bills-Strand
advised that she did watch the hearing and did see the testimony previously given.  

Duvall believes it is an excellent project and well put together.  

Marvin expressed his concern about trying to satisfy both aspects of the ordinance – the 100' and the
mitigation.  In this case, he drives by that area all the time, the neighbors have to walk three blocks to
get over to that property, so what is across the street is retail, to the north is retail and to the south is
48th & Hwy 2 – this is not technically a residential area and it is buffered by lots of retail so he will
support it.  

Motion for conditional approval carried 5-3: Larson, Bills-Strand, Marvin, Duvall and Steward voting
‘yes’; Carlson, Taylor and Krieser voting ‘no’.


































